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QUESTIONS PRESENTED  

I. Whether the Fourteenth Circuit correctly applied heightened scrutiny to a 
Second Amendment claim without requiring that Respondents 
demonstrate the degree to which their rights were burdened as a threshold 
to heightened scrutiny when Heller instructs that rational basis review is 
inappropriate for Second Amendment claims.  

 
II. Whether the Fourteenth Circuit correctly determined that the sale of 

firearms falls within the scope of the Second Amendment, basing its 
decision on historical evidence during relevant time periods.  
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES 

Respondents, Brotherhood of Steel, Inc. and Roger Maxson—the plaintiffs in 

the United States District Court for the Central District of New Tejas and the 

appellants before the United States Court of Appeals for the Fourteenth Circuit—

respectfully submit this brief on the merits in support of their request that this Court 

affirm the judgment of the Fourteenth Circuit. 

OPINION BELOW 

The Opinion of the United States Court of Appeals for the Fourteenth Circuit 

is found at Brotherhood of Steel, Inc. v. County of Mojave, No. 18-0013-1, slip op. (14th 

Cir. Oct. 1, 2018). 

STATEMENT OF JURISDICTION 

The United States Court of Appeals for the Fourteenth Circuit entered its final 

judgment on October 1, 2018. (R. at 2.) The County of Mojave timely filed a petition 

for a writ of certiorari, which this Court properly granted pursuant to 28 U.S.C. § 

1254 (2012).  

CONSTITUTIONAL PROVISION INVOLVED 

 This case involves the Second Amendment of the United States Constitution: 

“A well regulated Militia, being necessary to the security of a free State, the right of 

the people to keep and bear Arms, shall not be infringed.” 
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STATUTORY PROVISIONS INVOLVED 

This case also involves several local Mojave County zoning ordinances, found 

at Mojave, New Tejas, Municipal Code §§ 17.54.130–131; 17.54.140–141, attached as 

Appendix 1.  

STATEMENT OF THE CASE 

 
I.  Statement of the Facts 

 
A. Roger Maxson and Brotherhood of Steel, Inc.  
 
Respondent Roger Maxson (“Maxson”) is a retired veteran of the United States 

Army with specialized training in small arms and artillery repair. (R. at 3.) After 

Maxson’s honorable retirement from the Army, he developed pistol technology in the 

private defense industry. (R. at 3.) With the aim of establishing a firearm store and 

shooting range in Mojave County, New Tejas (“Mojave”), Maxson formed a limited 

liability company, Brotherhood of Steel, Inc. (the “Brotherhood”). (R. at 3.) In addition 

to selling firearms and operating the firing range, the Brotherhood planned to offer 

firearm training, certification courses, and gunsmith services to Mojave residents. (R. 

at 3.) 

         Mojave is the tenth most populous county in the State of New Tejas, with 

482,478 residents. (R. at 2 n.1.) More than half of Mojave’s population resides in 

unincorporated portions of the county. (R. at 2 n.1.) Three cities separate 

unincorporated Mojave, making it noncontiguous. (R. at 2 n.1.) 

         Based on Maxson’s research, an unincorporated area of Mojave, better known 

as Hidden Valley, lacked a full-service firearms center. (R. at 3.) While there are at 
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least three firearms stores and two firing ranges in Mojave, the closest firearm store 

to Hidden Valley was ten miles away, and the nearest firing range was more than 

twenty miles away. (R. at 6; 15.) Under New Tejas law, individuals who wish to obtain 

a concealed carry permit are required to complete at least one hour of firearms 

training on a shooting range. (R. at 6 n.4.)   

After determining that Hidden Valley could benefit from a firearms sales and 

training center, Maxson reached out to the Mojave County Planning Department 

(“Planning Department”) for information regarding County permit and land use 

requirements. (R. at 3.) The Chief Clerk of the Planning Department contacted 

Maxson and informed him that the County prohibits the operation of a firearms retail 

store without a Conditional Use Permit. (R. at 3.) 

B. Mojave County Conditional Use Statutes 
 
Pursuant to the Mojave County Municipal Code, an applicant will be granted 

a Conditional Use Permit only if he satisfies all ten requirements imposed by Sections 

17.54.130 (“Section 130”) and 17.54.131 (“Section 131”). (R. at 3–4; 20.) Section 130 

governs all conditional uses and, when read in concert with Section 17.54.140 

(“Section 140”), mandates that all conditional interests such as firearm sales (1) are 

required by public need; (2) are properly related to other land uses, transportation, 

and service facilities in the vicinity; (3) would not materially affect the health or 

safety of persons residing or working in the vicinity, or be materially detrimental to 

the public welfare or injurious to property or improvements to the neighborhood; and 
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(4) would not be contrary to specific intent clauses or performance standards 

established for its district. (R. at 19–20.)  

Section 131 specifically governs conditional use requirements for firearm sales 

and states that “no conditional use permit for firearms sales shall issue unless[:]” (1) 

the district in which the proposed sales activity is to occur is appropriate; and (2) the 

subject premises are more than 800 feet from a residentially zoned district, primary 

or secondary school, preschool or daycare center, another firearms sales business, a 

religious center, a liquor store, or an establishment serving liquor. (R. at 19–20.) 

Section 140 states that the Board of Zoning Adjustments (“Zoning Board”) receives, 

hears, and decides applications for conditional use permits. (R. at 20.) If, after a 

hearing, the Zoning Board determines that all ten requirements of Sections 130 and 

131 are satisfied, the Zoning Board may approve a Conditional Use Permit. (R. at 20.) 

Finally, Section 17.54.141 (“Section 141”) further regulates Conditional Use 

Permits specific to firearms sales. (R. at 21.) Under Section 141, applicants must 

undergo a final building code inspection, secure appropriate licensing from the 

County within thirty days, maintain a dealer’s license in good standing, maintain 

accurate and detailed records of firearm and ammunition transactions, make those 

records available for inspection, and comply with state and federal sale requirements. 

(R. at 21.) 
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C. Maxson’s Application for a Conditional Use Permit to the 
 Mojave County Community Development Agency Planning 
 Department 

 
The County provided Maxson with documentation detailing the mechanics of 

the 800-foot rule in Section 131(B), indicating that the distance was to be measured 

from the closest door of the proposed business location to the front door of any 

disqualifying property. (R. at 4.) Based on these instructions and the ten 

requirements of Sections 130 and 131, Maxson arranged to lease a suitable rental 

property in Hidden Valley at 2274 Helios Lane. (R. at 4.) To ensure this property did 

not violate the 800-foot rule, Maxson commissioned a survey that showed the 

property was more than 800 feet from any disqualifying property. (R. at 4.) 

Additionally, Maxson planned to modify the property to bring it into compliance with 

state and federal gun store regulations pursuant to Section 131(F). (R. at 4; 20.) 

 Having taken these measures, Maxson applied to the Planning Department for 

a Conditional Use Permit. (R. at 4.) Upon reviewing Maxson’s application the 

Planning Department found, in its initial report dated November 1, 2011, that the 

Brotherhood satisfied several of the ordinance requirements. (R. at 4.) The report 

noted that there was a public need for a licensed firearms dealer, that the Helios Lane 

property was compatible with other land uses and infrastructure in the area, and that 

there was no concern of a gun store at the Helios property adversely affecting the 

health and safety of those living or working nearby. (R. at 4.) These conclusions 

satisfied the first three requirements of Section 130. (R. at 19.) Despite these findings, 

the Planning Department recommended denying Maxson’s permit because of the 
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Helios property’s proximity to an inactive church. (R. at 5.) The former church was 

located behind the Helios property and across Interstate 76. (R. at 5.)  

 The Planning Department did not use the same methodology for calculating 

the 800-foot rule measurements that Maxson applied under the County’s instruction. 

(R. at 4–5.) Contrary to the directions provided, the Planning Department measured 

from wall to property line rather than door to door. (R. at 5.) Using this metric, the 

Planning Department found that the former church was 736 feet from the Helios 

property and recommended denying the permit application. (R. at 5.) 

 The West County Zoning Board held a public hearing for Maxson’s permit 

application. (R. at 5; 20.) Eight members of the public spoke against the Brotherhood, 

while fifteen people testified in favor of the application. (R. at 5.) Following the 

hearing, the Planning Department issued a revised report on November 10, 

acknowledging Section 131’s ambiguous measurement requirements. (R. at 5.)  

Using a third, new method of calculating the distance, the Planning 

Department concluded that the Helios property still violated the 800-foot rule and 

again recommend denying the permit. (R. at 5.) The Planning Department never used 

the same method Maxson was instructed to use: measuring from the Helios door 

nearest the church to the church’s front door. (R. at 4–5.)  

 The Zoning Board disagreed with the Planning Department, reasoning that a 

gun store at the Helios property would not adversely affect public welfare and that 

Hidden Valley would benefit from its own licensed firearms dealer because of the 

scarcity of armorers and gunsmiths in the area and in Mojave County generally. (R. 
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at 6.) While the Zoning Board considered the 800-foot rule issue, it found that the 

Helios property was sufficiently far from the former church because Interstate 76 

created a physical buffer between the two properties. (R. at 6.) In light of these 

findings, the Zoning Board granted Maxson a variance and approved his application 

for a Conditional Use Permit. (R. at 6.) 

D. Revocation of Maxson’s Conditional Use Permit 
 
The Shady Sands Home Owners Association (“Shady Sands”) appealed the 

Zoning Board’s approval of Maxson’s Conditional Use Permit to the County 

Commissioners’ Court. (R. at 6.) All five members of the Shady Sands board of 

directors maintain membership in the New Tejas Citizens Against the Second 

Amendment non-profit organization. (R. at 6.) On appeal, the County Commissioners’ 

Court overturned the decision of the Zoning Board. (R. at 6.) Following revocation of 

his Conditional Use Permit, Maxson was unable to find a single location in all of 

unincorporated Mojave that would satisfy the Zoning Ordinance’s requirements for 

establishing a firearm store. (R. at 7.)  

 
II. Nature of the Proceedings 

 
A. The United States District Court for the Central District of 
 New Tejas 

 
 Maxson filed suit against the County Commissioners in the United States 

District Court for the Central District of New Tejas, arguing that the County 

Commissioners’ decision 1) violated his right to due process, 2) denied him equal 

protection of the law, and 3) that the zoning ordinance was violative of the Second 

Amendment, both on its face and as applied. (R. at 7.) Maxson conducted a study that 
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evaluated the practical effects of applying the Zoning Ordinance to potential firearm 

stores looking to open shop in unincorporated Mojave. (R. at 7.)The study found that 

the zoning ordinance effectively precluded the establishment of any commercial 

firearm retail store within the unincorporated portion of Mojave County, was not 

reasonably related to public safety concerns, and “red-line[d]” firearm stores from 

operating in unincorporated Mojave County. (R. at 7.) 

 The County moved to dismiss the claims against it, while Maxson sought 

injunctive relief. (R. at 7.) The district court granted the County’s motion but allowed 

Maxson leave to amend. (R. at 7.) In his Amended Complaint, Maxson alleged the 

zoning ordinance violated the Second and Fourteenth Amendments, both on its face 

and as applied. (R. at 7–8.) The County moved to dismiss the Amended Complaint, 

which the district court granted. (R. at 8.) Thereafter, Maxson filed a timely appeal. 

(R. at 8.)  

B. The United States Court of Appeals for the Fourteenth Circuit 
 
On appeal, the Fourteenth Circuit Court of Appeals affirmed the district 

court’s dismissal of Maxson’s equal protection claim, while reversing and remanding 

dismissal of the Second Amendment claim. (R. at 14.) The court determined that 

Maxson’s equal protection claim was subsumed by his Second Amendment claim and 

was therefore not cognizable under the Equal Protection Clause. (R. at 8.) In addition, 

the court found that Maxson failed to establish an equal protection class-of-one claim, 

because he failed to pinpoint a similarly situated business receiving disparate 

treatment under the zoning ordinance. (R. at 8–9.) 
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As for Maxson’s Second Amendment claim, the court undertook a two-step 

analysis in deciding whether the zoning ordinance passed constitutional muster. (R. 

at 9.) The first step required the court to determine if the zoning ordinance implicated 

a right protected under the Second Amendment. (R. at 9.) In evaluating whether the 

sale of firearms was a constitutionally protected right, the court relied on the 

historical analysis conducted by the Supreme Court in District of Columbia v. Heller. 

(R. at 9.) The court found that, “Americans have always believed—and shall continue 

to believe—that the right to bear arms must include the freedom to purchase and sell 

weapons.” (R. at 10.) Additionally, the court relied on Maxson’s claim that the 

prospective firearm store would also provide classes for gun safety and proficiency. 

(R. at 10.) Since the Second Amendment protects one’s right to be familiar with 

firearms through proper training, the court found this basis also supported Maxson’s 

claim. (R. at 10.) As such, the court determined that the zoning ordinance burdened 

a right protected under the Second Amendment. (R. at 10–11.)  

After concluding that the Second Amendment protects the sale of firearms, the 

court proceeded to step two in the analysis to determine the appropriate standard of 

review. (R. at 11.) The court followed the Ninth Circuit Court of Appeals’ rationale in 

United States v. Chovan that to avoid heightened scrutiny, the zoning ordinance 

would either have to be a “longstanding prohibition understood to be prohibited by 

the Second Amendment,” or there had to be evidence that the prohibited conduct fell 

outside of the “historical scope” of the Second Amendment. (R. at 11.) Finding neither 

exception present, the court stated that the zoning ordinance was subject to 
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heightened scrutiny, analogous to heightened scrutiny applied in First Amendment 

claims. (R. at 11.) The court determined that the zoning ordinance was “something 

beyond a mere regulation,” and as applied, effectively banned new firearm dealers in 

Mojave. (R. at 13.) While the County had an interest in deterring potential criminal 

activity, the County failed to satisfy its burden by proving that firearms stores cause 

higher levels of crime. (R. at 14.) Therefore, the court reversed and remanded the 

district court’s dismissal of Maxson’s Second Amendment claim. (R. at 14.) The 

County timely filed a petition for writ of certiorari, which this Court granted. (See 

Order Granting Writ of Certiorari.) 

SUMMARY OF THE ARGUMENT 

This case concerns the right to sell firearms in a manner free from unjustifiable 

regulations. Without this right, one’s ability to keep and bear arms would be 

meaningless.  This court should affirm the Fourteenth Circuit’s application of 

heightened scrutiny to this and all claims within the scope of the Second Amendment 

in accordance with this Court’s holding in Heller and decades of fundamental-rights 

case law. Furthermore, the Fourteenth Circuit correctly found that the Second 

Amendment protects the sale of firearms, as supported by history and common sense.   

 
I. Heller and principles of constitutional review mandate that courts 
 apply heightened scrutiny. 
 

This Court should affirm the Fourteenth Circuit because rational basis review 

is wholly unsuited to the protection of fundamental rights. Laws that burden conduct 

within the scope of the Second Amendment should receive heightened scrutiny 
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without requiring challengers to establish an arbitrary threshold level of burden or 

quantify the law’s impact.  While the degree of impact and level of regulation imposed 

by a law are certainly material to the application of constitutional scrutiny, they 

should not determine whether a law should receive heightened scrutiny at all. 

Requiring proof of a significant or meaningful burden would impermissibly prevent 

challenges to fundamental rights for all but the most egregious violations. Rather, 

this Court should first look to whether the Second Amendment and Heller preclude 

protection of the conduct, and then apply either strict or intermediate scrutiny. This 

ensures that any law infringing on the Second Amendment may be challenged where 

it infringes on an individual’s right to keep and bear arms.  

Furthermore, strict and intermediate scrutiny are appropriate tests for Second 

Amendment claims where means-end scrutiny is appropriate. By requiring that the 

state proffer a compelling or important government interest that appropriately 

tailored to that that interest, this Court would ensure that the fundamental, Second 

Amendment right is not infringed but for the most necessary and convincing reasons. 

In establishing heightened scrutiny for Second Amendment claims, this Court should 

clarify the field of Second Amendment case law and take care not to import factually 

inapplicable standards from other areas of constitutional law without reading into 

the specific needs and nuances of the firearms context. Looking to the nature of the 

protected interest and the challenged law, this Court should consider the complete 

deprivation of rights that firearms statutes frequently entail. To guarantee that the 

Second Amendment does not confer a second-class right, new Second Amendment 
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precedent should not blindly apply First Amendment doctrines where the nature of 

the protected interest differs vastly from its Second-Amendment analogue.  

Therefore, this Court should affirm the Fourteenth Circuit’s application of 

heightened scrutiny, which appropriately determined that a regulation effectively 

creating a total ban impermissibly violates the Second Amendment.  

II. History and common sense dictate that firearm sales are protected by 
the Constitution. 

 
 This Court should also affirm the Fourteenth Circuit’s decision because the 

court’s determination is fully supported by historical evidence and common sense.  

Since the founding of the original thirteen colonies, individuals understood there to 

be a right to deal in arms, or that right was explicitly granted to them. Restrictions 

on the sale of firearms were rare, and only related to selling guns to Native 

Americans, who were treated as an unauthorized purchasing class, similar to 

criminals. Following the British firearms embargo, colonists relied on domestic 

commerce to arm themselves and combat the standing British Army. Producing guns 

requires specialized knowledge, skill, and equipment, the likes of which every day 

individuals do not possess. Therefore, without the right to sell firearms, the people 

would not have been able to bear arms. Additionally, state and federal militia statutes 

would require qualifying members to be armed at their own expense and fined those 

who failed to do so. The obligation to arm oneself would have been rendered 

impractical if the right to sell firearms was not established. Trustworthy historical 

evidence from the post-ratification era further establishes that the people enjoyed the 

right to sell firearms. Finally, court decisions concerning the Second Amendment 
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from the eighteenth century acknowledged that there is a right to purchase firearms, 

requiring both a buyer and a seller.    

 Alternatively, the right to sell firearms should be protected under the Second 

Amendment, akin to the sale of constitutionally protected goods under the First 

Amendment. Heller and McDonald both instruct that First Amendment doctrines are 

proper analogues when deciding Second Amendment issues. This Court and 

numerous circuit courts of appeals have determined that when a good is protected 

under the First Amendment, such as newspapers or political t-shirts, the sale of those 

items is also protected. Like printed goods, firearms are explicitly safeguarded under 

the Second Amendment. Therefore, the sale of firearms should be protected as well.  

ARGUMENT 

 This court has never considered the appropriate level of constitutional scrutiny 

applied to Second Amendment claims; nor has it provided clear instruction on 

whether the Second Amendment includes the right to sell firearms. As such, this 

Court should review de novo the Fourteenth Circuit’s decision. Highmark Inc. v. 

Allcare Health Mgm’t Sys., Inc., 572 U.S. 559, 564 (2014) (“Traditionally, decisions on 

‘questions of law’ are ‘reviewable de novo’ . . .”).  

 
I. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 

OPINION BECAUSE IT COMPORTS WITH HELLER AND ESSENTIAL 
TENETS OF FUNDAMENTAL RIGHTS JURISPRUDENCE BY 
REQUIRING HEIGHTENED SCRUTINY FOR SECOND AMENDMENT 
CLAIMS. 

 
 The Second Amendment guarantees “. . . the right of the people to keep and 

bear arms.” U.S. Const. amend. II. In 2008 and 2010 respectively, this Court held 
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that the Second Amendment confers an individual, fundamental right to keep and 

bear arms and that this right applied against the states. District of Columbia v. 

Heller, 554 U.S. 570, 595 (2008) (finding the District of Columbia’s handgun 

ownership regulations unconstitutional because they prevented nearly all residents 

from possessing firearms); McDonald v. City of Chicago, 561 U.S. 742, 749 (2010) 

(striking down Chicago’s outright handgun ban). 

 While the Court in those cases limited its analysis to the threshold issues of 

the right’s existence and applicability to the states, Heller suggests that a law 

burdening the right to keep and bear arms is subject to heightened scrutiny.1 See 554 

U.S. at 628–29 n.27 (noting that rational basis review is inappropriate for rights 

enumerated in the Constitution, and that, “[i]f all that was required to overcome the 

right to keep and bear arms was a rational basis, the Second Amendment would be 

redundant with the separate constitutional prohibitions on irrational laws, and would 

have no effect.”); see also McDonald, 561 U.S. at 780 (warning against treating the 

Second Amendment as  “a second-class right, subject to an entirely different body of 

rules than the other Bill of Rights guarantees . . .”). Heller warns future courts against 

engaging in interest-balancing that would re-litigate the very framing of the Second 

Amendment. 554 U.S. at 634. In embarking on this next phase of Second Amendment 

jurisprudence, this Court should affirm the judgment of the Fourteenth Circuit and 

																																																								
1	Because the question certified limited the parties’ inquiry to the appropriate level of scrutiny 
“[w]hen Second Amendment claims are suitable for means-end scrutiny,” this Part will not address 
whether Mojave County’s provisions fall under a categorical exclusion to Second Amendment 
protection.	
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apply heightened scrutiny to laws that burden conduct within the scope of the Second 

Amendment. 

A. Rational Basis Scrutiny is Never Sufficient for Laws and 
Regulations That Burden Conduct Within the Second Amendment, 
and Requiring Litigants to Clear a Threshold Analysis Before 
Applying Heightened Scrutiny Undermines the Findings of Heller 
and McDonald. 

 
 This Court should affirm the Fourteenth Circuit’s decision and hold that laws 

burdening Second Amendment rights are subject to heightened scrutiny. Nine 

circuits, including the Fourteenth Circuit, currently require intermediate or strict 

scrutiny when the Second Amendment is implicated in accordance with Heller. See 

United States v. Marzzarella, 614 F.3d 85, 96 (3d Cir. 2010) (finding that heightened 

scrutiny must have applied in Heller because the challenged law would have survived 

rational basis scrutiny); United States v. Booker, 644 F.3d 12, 25 (1st Cir. 2011); 

United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); Nat’l Rifle Ass’n of Am., 

Inc. v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 700 F.3d 185, 195 (5th Cir. 

2012); Tyler v. Hillsdale Cty. Sheriff’s Dep’t, 837 F.3d 678, 686 (6th Cir. 2016); Ezell 

v. City of Chicago, 651 F.3d 684, 701 (7th Cir. 2011); United States v. Reese, 627 F.3d 

792, 801 (10th Cir. 2010); Heller v. District of Columbia, 670 F.3d 1256, 1257 (D.C. 

Cir. 2011) (“Heller II”). These decisions can be traced to Marzzarella, where the Third 

Circuit looked to Heller and reasoned that Second Amendment challenges suggest a 

two-pronged approach: (1) determining whether a challenged law burdens conduct 

within the scope of the Second Amendment, and (2) applying the appropriate level of 

heightened scrutiny. Marzzarella, 614 F.3d at 89, 96. The first step generally involves 
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an inquiry into the scope of the Second Amendment, to which Heller alluded but never 

conclusively defined. 554 U.S. at 626–27 (noting that the Court did not, “undertake 

an exhaustive historical analysis of the full scope of the Second Amendment . . .”) 

 Under Marzzarella and its progeny, a firearms law burdens conduct protected 

by the Second Amendment unless it constitutes a “longstanding prohibition,” 

understood to be a categorical exclusion from the Second Amendment’s protection. 

614 F.3d at 91. A law either burdens conduct within the scope of the Second 

Amendment, or it does not. A relatively nonintrusive regulation on serial numbering 

of weapons and a total ban on the carriage of firearms in public could be subject to 

different levels of heightened scrutiny in the second stage of the analysis. However, 

neither would be afforded rational basis review under Marzzarella because neither is 

a “longstanding” regulation outside the scope of the Second Amendment. 

 The Second and Ninth2 Circuits shift the constitutional burden to plaintiffs by 

requiring a showing that the challenged restriction “substantially burden[s]” or 

“meaningfully inhibits” Second Amendment rights in order to be subject to 

heightened scrutiny. United States v. Decastro, 682 F.3d 160, 164–65 (2d Cir. 2012); 

Teixeira v. Cty. of Alameda, 873 F.3d 670, 680 (9th Cir. 2017) (reh’g en banc). In 

Decastro, the Second Circuit warped Heller’s factual discussion on the clear 

unconstitutionality of Washington, D.C.’s total ban into a procedural stop on less-

impactful regulations.  682 F.3d at 165. 

																																																								
2	The original panel decision in Teixeira is nearly indistinguishable, both factually and legally, from 
the Fourteenth Circuit’s decision below. See Teixeira v. County of Alameda, 822 F.3d 1047 (9th Cir. 
2013).	
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 The Teixeira court similarly distorted Heller’s proscription on laws that 

impermissibly burden the right to keep and bear arms by inventing a requirement 

that a complainant’s rights must be meaningfully burdened. In its decision, the court 

drew on the substantive law of abortion-rights cases and the application of a religious 

land use law rather than looking to the plain language of Heller and McDonald. 

Teixeira, 873 F.3d at 680. Furthermore, Teixeira relied on Jackson v. City & County 

of San Francisco for the proposition that indirect burdens on Second Amendment 

rights are less scrutinized. Id.; Jackson v. City. & Cty. of San Francisco, 746 F.3d 953, 

968 (9th Cir. 2014). This is true, to a point: Jackson applied intermediate scrutiny to 

an ammunition regulation rather than strict scrutiny. 746 F.3d at 965. By holding 

that laws with a lesser burden are somehow equivalent to laws—outside the ambit of 

fundamental rights—requiring only rational basis review, the Ninth Circuit 

misrepresents its own precedent while ignoring Heller’s clear mandate to protect the 

fundamental right to keep and bear arms. 

 As with any area of law, firearms laws and regulations necessarily vary in their 

level of impact and breadth. The Second Amendment, however, is distinguishable 

from the right to an abortion. Firearms regulations stem from a broader variety of 

legislative and administrative sources and can rub shoulders with vastly different 

areas of law. For example, firearms regulations range from public carry restrictions 

to statutes imposing criminal liability to serial number requirements. See, e.g., Peruta 

v. Cty. of San Diego, 824 F.3d 919, 924 (9th Cir. 2016); Heller II, 670 F.3d at 1248; 

Marzzarella, 614 F.3d at 87; 18 U.S.C. § 922 (2012) (criminalizing various forms of 
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weapons-related conduct and regulating the sale of arms in interstate commerce). 

Abortion regulations, on the other hand, are generally concerned with health and 

safety. See Gonzalez v. Carhart, 550 U.S. 124, 168 (2007) (upholding the Partial-Birth 

Abortion Ban Act after analyzing whether certain abortion techniques were 

necessary to preserve the health of the mother). Importing wholesale the “undue 

burden” analysis from abortion cases would hinder the rich and varied field of Second 

Amendment rights, which can be infringed in myriad ways. See Planned Parenthood 

of S.E. Penn. v. Casey, 505 U.S. 833, 876–77 (1992).  To hold that ordinary differences 

of degree, such as the “substantial burden” or “meaningful inhibition” requirements 

in Decastro and Teixeira, should banish less restrictive laws to the primordial soup of 

rational basis review is to profoundly misunderstand fundamental rights 

jurisprudence and the very purpose of heightened scrutiny. 

 The Constitution’s protections are most necessary when rights and liberties of 

the individual are at stake. See Obergefell v. Hodges, 135 S. Ct. 2584, 2633–34 (2015) 

(discussing the “absolute” historical rights of personal security and liberty); 

McDonald, 561 U.S. at 767–68 (analyzing the “basic” and “inherent” nature of 

enumerated fundamental rights like the Second Amendment). Responding 

appropriately to this concern, this Court recognized that certain protections in place 

at the Founding require that the government demonstrate something more than a 

reasonable relationship to a legitimate government interest. United States v. 

Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) (“There may be narrower scope for 

operation of the presumption of constitutionality when legislation appears on its face 
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to be within a specific prohibition of the Constitution, such as those of the first ten 

Amendments . . .”).  

 Fundamental rights case law has gradually established firm protections for the 

Constitution’s most sacred guarantees. See, e.g., Brown v. Bd. of Educ., 347 U.S. 483, 

495 (1954) (first using the Fourteenth Amendment to forbid invidious racial 

discrimination by a state actor); Craig v. Boren, 429 U.S. 190, 197–98 (1976) 

(pioneering the use of intermediate scrutiny for gender-based classifications); Reed v. 

Town of Gilbert, 135 S. Ct. 2218, 2231–32 (2015) (invalidating content-discriminatory 

regulation of local directional signs); Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) 

(establishing the right to use contraceptives regardless of marital status); Saenz v. 

Roe, 526 U.S. 489, 510–11 (1999) (preserving the right to travel between the several 

states); Pierce v. Soc’y of Sisters, 268 U.S. 510, 534–35 (1925) (recognizing the right 

of parents to send their children to parochial, rather than public, schools); Kramer v. 

Union Free Sch. Dist. No. 15, 395 U.S. 621, 633 (1969) (striking down under strict 

scrutiny burdens on the right to vote, including property ownership requirements); 

Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 546–47 (1993) 

(applying strict scrutiny to invalidate a statute that suppressed more religious 

conduct than was necessary). The Second Amendment, however, has not yet been 

explored to the same degree. 

 This Court should not relegate the Second Amendment to a lower tier of import 

than other fundamental rights by requiring a threshold showing of a “significant” 

burden. By following the flawed analyses used by the Second and Ninth Circuits, this 
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Court would acquiesce to attempts by more activist circuits to improperly narrow 

Heller in the ten-year vacuum of Second Amendment case law. Rather, this Court 

should follow the clear-eyed reasoning of the nine circuits that follow the two-step 

Marzzarella inquiry and apply the appropriate form of heightened scrutiny to those 

regulations that burden conduct protected by the Second Amendment. This approach 

gives proper weight and authority to a constitutionally enumerated, fundamental 

right which seeks to protect essential rights of the individual, such as self-defense 

and personal safety. This Court should therefore affirm the Fourteenth’s Circuit’s 

application of heightened scrutiny.  

B. Laws Burdening the Second Amendment Right to Keep and Bear 
Arms Must be Subjected to Heightened Scrutiny, the Appropriate 
Standard of Review for Fundamental Rights.  

 
 This Court should resolve the current circuit split by establishing clear factors 

by which the appropriate level of heightened scrutiny should be determined. As this 

Court embarks on the creation of a Second Amendment analysis for future courts to 

employ, care must be taken to appreciate the specific nuances of the right to keep and 

bear arms. The Second Amendment was an essential component of the Bill of Rights, 

and the rights it conferred spoke directly to the new nation’s ability to self-govern and 

secure the lives and freedoms of its populace. Heller, 554 U.S. at 598. These interests, 

coupled with the government’s interest in health and public safety, present a unique 

set of circumstances in setting forth the concepts governing the Second Amendment 

and future challenges to firearms laws. Id. at 635. 
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 Despite this early prominence, Second Amendment jurisprudence is still in its 

infancy. But the Second Amendment does not confer a second-class right; the outer 

bounds of its reach must not be curtailed by policy preferences of the present moment. 

McDonald, 561 U.S. at 780; see Washington v. Glucksberg, 521 U.S. 702, 720 (1997) 

(cautioning future courts that the right to die cannot be a policy determination but 

must remain a legal one). And while doctrines arising from the analyses governing 

other fundamental rights are an excellent starting point in combatting the “vast terra 

incognita” of the Second Amendment, this Court should carefully avoid importing 

substantive principles from case law where there is no clear analogue to Second 

Amendment concerns. See United States v. Masciandaro, 638 F.3d 458, 475 (4th 

Cir.  2011) (emphasizing the difficulty in adjudicating Second Amendment cases 

absent more direction from the Supreme Court). 

 The substance of a fundamental right necessarily informs the procedures 

shaping its adjudication. Compare Lemon v. Kurtzman, 403 U.S. 602, 612–13 (1971) 

(establishing a three-pronged balancing approach considering government and 

individual interests for determining the appropriate level of government involvement 

with religion), and Sherbert v. Verner, 374 U.S. 398, 402–409 (1963) (applying strict 

scrutiny to the denial of unemployment benefits for an individual’s Free Exercise 

Clause challenge). Because the Second Amendment grants citizens such unique and 

important benefits, the jurisprudential doctrines governing its application must 

guard against the policies that infringe on the right to keep and bear arms. See Heller, 

554 U.S. at 635. This Court bears the challenge of striking a balance between 
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affording the Second Amendment the same protection as other fundamental rights, 

while taking care not to import substantive doctrines guiding the analyses of other 

fundamental rights. When analyzing laws within the scope of the Second 

Amendment, this Court should affirm the Fourteenth Circuit and apply the 

appropriate form of heightened scrutiny. 

1) While the adjudication of other fundamental rights issues 
supports the use of heightened scrutiny for Second 
Amendment claims, this Court must take care not to impose 
substantively distinct analyses for other areas of law on the 
unique Second Amendment context. 

 
 Heller, McDonald, and nearly every circuit court case to evaluate a Second 

Amendment issue have drawn comparisons between the First and Second 

Amendments. See, e.g. Marzzarella, 614 F.3d at 96. There are certain, undeniable 

structural similarities: both protect conduct that must be regulated to some degree; 

both contain categorical exclusions—certain areas where the right conferred by the 

Constitution simply cannot extend based on the extreme disparity in the interests at 

stake—; and the essential freedoms protected by both Amendments are susceptible 

to restriction by municipalities and states in the form of commercial regulations, local 

zoning ordinances, and criminal statutes. Id.  

 The First and Second Amendments, however, are somewhat distinct to the 

extent to which an individual’s exercise of the right affects the public sphere. The 

First Amendment’s public components generally concern the individual’s liberty 

interest in free expression and information-sharing; conversely, the public safety 

implications of firearms tempt the government to infringe on an individual’s right to 
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bear arms. Compare, e.g., Buckley v. Valeo, 424 U.S. 1, 14 (1976) (finding that 

campaign expenditure limits cut directly against the purpose of the First 

Amendment, which highly values political speech), and Kachalsky v. Cty. of 

Westchester, 701 F.3d 81, 101 (2d Cir. 2012) (finding that a regulation requiring 

“proper cause” to carry a weapon in public survived intermediate scrutiny, in part 

because of the government’s interest in limiting weapons in the public sphere out of 

concern of public health and welfare). Rarely, for example, is it argued that an 

individual’s right to keep and bear arms is necessary for a public or communal 

purpose. Heller, 554 U.S. at 627–28 (finding that the right to bear arms is 

unconnected to service in a militia). Although the historic implications of the Second 

Amendment’s prefatory clause indicate a nationwide interest in general familiarity 

with weapons, there are no modern arguments for militia-based rights. See U.S. 

Const. amend. II (“A well regulated Militia, being necessary to the security of a free 

State, the right of the people to keep and bear Arms, shall not be infringed.”) 

(emphasis added). 

 This Court should take particular care when, as in this case, the challenged 

regulation could be analogized to a content-neutral time, place, and manner 

regulation generally upheld under First Amendment precedent. See, e.g. Hill v. 

Colorado, 530 U.S. 703, 719 (2000) (upholding a statute criminalizing handbilling 

within eight feet of a health facility and finding the provision content-neutral and 

narrowly tailored). Although structurally similar, zoning regulations affecting 

expression or speech differ in one crucial way from regulations burdening gun 
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ownership: the Second Amendment confers a right to keep and bear arms, which 

requires “arms” themselves. The First Amendment guarantees of free speech, free 

exercise of religion, and freedom of association require no auxiliary component or 

purchase; as soon as an individual cries or laughs for the first time, he has begun a 

lifelong journey of expression and communication. Even if a municipality prevents an 

individual from expression at a certain time, in a certain place, or even in a certain 

manner, he is still left with lawful options—otherwise, the regulation is 

unconstitutional. See Ward v. Rock Against Racism, 491 U.S. 781, 791–92 (1989); 

Mosley v. City of Chicago, 408 U.S. 92, 99 (1972). An individual seeking to begin to 

exercise his Second Amendment rights, however, must first acquire a firearm. 

Andrews v. State, 50 Tenn. 165, 178 (1871). While a protester may still voice his 

opinion if he is lawfully denied access to a forum at a given time, a person who has 

no means of purchasing a firearm is, at that time, totally deprived of his Second 

Amendment right to bear arms. See id. This is particularly true in places such as 

Mojave County, where the zoning restrictions are so burdensome that it becomes 

impossible to open a firearms retailer. (R. at 7 (finding that, under at least one 

interpretation of the data, there were no areas of Mojave County that were both 

available and commercially suitable for firearms sales).) 

 Furthermore, constitutionally valid time, place, and manner restrictions are 

lawful because they are content-neutral. McCullen v. Coakley, 134 S. Ct. 2518, 2531 

(2014) (“. . . [A] facially neutral law does not become content based simply because it 

may disproportionately affect speech on certain topics.”).  This comingling of 
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procedure and substance has produced a solid bedrock of case law for First 

Amendment challenges to zoning restrictions, but the Second Amendment cannot use 

the same formulations because firearms have neither content nor viewpoint. While 

speech and expression can range from offensive license plates, shouting “fire,” in a 

theater, having a conversation with a friend, and donating to a political cause, there 

are a limited set of actions protected by the Second Amendment—namely, “keeping” 

and “bearing” arms. See Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 135 

S. Ct. 2239, 2248 (2015) (finding that license plates are expressive speech); Schenck 

v. United States, 249 U.S. 47, 52 (1919) (recognizing that shouting “fire” in a theater 

is (albeit constitutionally unprotected) speech); Buckley, 424 U.S. at 14 (noting that 

campaign contributions and expenditures, “operate in an area of the most 

fundamental First Amendment activities.”).  There is no Second Amendment 

analogue to content neutrality, no range of activities protected by the Second 

Amendment that would be permissible in a place zoned for another use. Therefore, 

while this Court can certainly look to its precedent analyzing the intersection of 

zoning laws and fundamental rights, it must take care not to conflate substance and 

procedure in a way that grants municipalities excess deference. 

2) Strict and intermediate scrutiny are appropriate 
mechanisms which allow for necessary regulation while 
requiring the government to justify infringements on a 
constitutionally enumerated liberty. 

 
 Heller identified the Second Amendment’s central interests in protecting the 

liberties of the populace through an extensive historical analysis. 554 U.S. at 600–19. 

Among the many interests identified in Justice Scalia’s majority opinion were the 
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keeping of an adequate militia, providing a conceptual foil to King George III’s 

disarmament of the colonies, the use of firearms to preserve the Union during the 

Civil War, protection of the home and family, and self-defense. Id. These have always 

been important interests of the individual that courts must protect to the utmost 

degree. Id. at 623. 

 Burden-shifting has evolved into a powerful tool to safeguard the individual 

rights identified by the Framers as most essential to our scheme of ordered liberty. 

See Washington, 521 U.S. at 721; Duncan v. Louisiana, 391 U.S. 145, 148–49 (1968). 

By requiring that the government justify its incursions on the most fundamental of 

rights, the Court prioritizes the individual and recognizes the perhaps-unavoidable 

power imbalances inherent in litigation. Appropriately, laws burdening conduct 

protected by the Second Amendment must demonstrate an “important” or 

“compelling” government interest. Skinner v. State of Okla. ex rel. Williamson, 316 

U.S. 535, 541 (1942); Craig, 429 U.S. at 197–98.  

 While the public health and safety justifications frequently proffered by the 

state in Second Amendment cases are assuredly compelling government interests, 

the government must still demonstrate that the law is substantially related or 

narrowly tailored to this interest. In mandating that governments at every level of 

the republic burden the Second Amendment only to the extent that it serves an 

important or compelling government interest, this Court would safeguard the 

individual right to keep and bear arms for decades to come. As such, this Court should 

affirm the judgement of the Fourteenth Circuit.  



	 27 

II.  THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 
 DECISION BECAUSE HISTORY AMPLY SUPPORTS THAT THE 
 RIGHT TO SELL FIREARMS IS “PART AND PARCEL” OF THE 
 SECOND AMENDMENT, AND THE SALE OF CONSTITUTIONALLY 
 PROTECTED GOODS IS LIKEWISE PROTECTED.   
 
 This Court should affirm the Fourteenth Circuit’s decision because the 

history of the Second Amendment demonstrates that the right to sell firearms is 

constitutionally protected. It is well understood by courts and legal scholars alike 

that the Second Amendment did not create a novel right, but rather codified a pre-

existing right derived from the laws of nature. See Heller, 554 U.S. at 604; 1 

William Blackstone, Commentaries 139 (1765). As a result, it would be impossible 

for the limited text of the Second Amendment to adequately address every 

protection related to the expansive right to bear arms. See Heller, 554 U.S. at 592 

(quoting United States v. Cruikshank, the Court reiterated that the Second 

Amendment “is not a right granted by the Constitution. Neither is it in any manner 

dependent upon that instrument for its existence.”) (emphasis added).  

 While the amendment does not address the sale of firearms on its face, it is 

undisputed that certain implied rights are derived from enumerated rights. See 

Richmond Newspapers v. Virginia, 448 U.S. 555, 579–80 (1980) (“[T]he Court has 

acknowledged that certain unarticulated rights are implicit in enumerated 

guarantees . . . fundamental rights, even though not expressly guaranteed, have been 

recognized by the Court as indispensable to the enjoyment of rights explicitly 

defined.”). The determination of whether a right is implied under the Constitution 

requires historical analysis of what the drafters considered to be protected at the time 
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of ratification. Heller, 554 U.S. at 634–35 (“Constitutional rights are enshrined with 

the scope they were understood to have when the people adopted them . . .”). 

 Heller’s lengthy historical examination of the Second Amendment was by no 

means an “exhaustive” analysis, and did not “clarify the entire field.” Heller, 554 U.S. 

at 626; 635. The Court centered its investigation around the issue before it at that 

time, specifically whether the Second Amendment secured an individual right to bear 

arms. Now, an equally in-depth historical analysis is not only appropriate, but 

required in order to properly resolve this issue. Such an analysis undoubtedly 

demonstrates that the right to sell firearms was understood and respected by the 

Framers at the time of ratification.  

A. Under the Framework Established by This Court in Heller, the 
History of the Second Amendment Clearly Demonstrates That the 
Ability to Sell Firearms Was a Right Enjoyed by the American 
People at the Time of Ratification. 

 
 The Second Amendment defends the right to sell firearms. Following Heller, 

practically all circuit courts of appeals have adopted a two-step analysis for assessing 

laws regulating firearms, asking (1) whether the regulated conduct involves a right 

protected by the Second Amendment; and if so, (2) what level of judicial scrutiny 

applies. See, e.g., Marzzarella, 614 F.3d at 96; Booker, 644 F.3d at 25; Chester, 628 

F.3d at 680; Nat’l Rifle Ass’n of Am., Inc, 700 F.3d at 195; Tyler, 837 F.3d at 686; 

Ezell, 651 F.3d at 701; Reese, 627 F.3d at 801; GeorgiaCarry.Org, Inc. v. U.S. Army 

Corps of Eng’rs, 788 F.3d 1318, 1322 (11th Cir. 2015); Heller II, 670 F.3d at 1252.  

 During the first step in the analysis, courts look to clearly established 

historical evidence to determine whether the challenged conduct falls within the 
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scope of the Second Amendment. See Jackson, 746 F.3d at 963 (“[O]ther historical 

evidence in the record does not establish that prohibitions such as those in [the 

challenged law] fall outside of ‘the Second Amendment, as historically understood.’”). 

Therefore, in deciding this issue, this Court must look to relevant laws and events 

occurring before, during, and after ratification of the Second Amendment.  

1) Colonial laws allowing for nearly unrestrained firearm sales, 
along with the threat posed by the British arms embargo 
strongly demonstrate that the American people freely sold 
firearms and related goods. 

 
 In Heller, the Court began its historical examination by analyzing colonial 

statutes and state constitutions that “preceded and immediately followed adoption of 

the Second Amendment.” 554 U.S. at 600–01. While these time periods will be crucial 

to this analysis, it is necessary to delve further back into American history to 

establish that individuals enjoyed a nearly unfettered right to sell firearms, 

beginning with the establishment of the original colonies.  

 Although the British population did not possess a codified right to bear arms 

until passage of the Bill of Rights in 1689, colonists who journeyed to America were 

afforded this right in 1606, more than seventy years earlier. See An Act declaring the 

Rights and Liberties of the Subject, and settling the Succession of the Crown (1689) 

(“That the subjects which are Protestants may have arms for their defence . . .”); 1 

Hening’s Statutes of Virginia 62 (1823) (enacted April 10, 1606, the Virginia Charter 

guaranteed the colonists the right to possess and use “Weapons, Ordinance, Powder, 

Victual, and all other things, necessary . . . for their Use and Defence there . . .”).  
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 Not only were these colonists allowed to possess and use firearms for their own 

defense, they were authorized to engage in commercial firearms transactions. 

Pursuant to the 1620 Charter of New England, all the “loving Subjects” had the right 

to, “att all and every time and times hereafter . . . to take, load, carry, and transports 

in . . . Weapons, Ordinances, Munition, Powder, Shott, Victuals . . . and all other 

Things necessary for the said Plantation, and for their Use and Defense, and for 

Trade with the People there.” 7 Federal and State Constitutions Colonial Charters, 

and Other Organic Laws of the States, Territories, and Colonies Now or Heretofore 

Forming the United States of America 1834–35 (F.N. Thorpe ed., 1909) (emphasis 

added). The 1606 Virginia Charter and the 1620 New England Charter served as the 

founding legal documents for all thirteen original American colonies, solidifying these 

rights for the respective colonists. Nicholas J. Johnson et al., Firearms Law and the 

Second Amendment: Regulation, Rights, and Policy 173 (2d ed. 2018). 

 Nearly seventy years later, provincial governments still recognized that the 

colonists had a right to sell firearms and were affirmatively encouraged to do so. In 

1676, the Maryland government requested that the Lord Proprietor utilize domestic 

firearms commerce to arm loyal colonists and defeat the rebels in Bacon’s Rebellion. 

15 Proceedings of the Council of Maryland, 1636–1770 124 (W.H. Browne ed. 1896) 

(“[A]nd that you will otherwise encourage the merchant to send in armes to sell that 

the house Keeper may purchase Sufficient for the defense of his house . . .”) 

(emphasis added). 
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 The right to sell firearms extended to sales involving foreign parties as well. 

Initially, the Crown allowed Virginian colonists to sell firearms to Native Americans. 

The Statutes at Large: A Collection of All the Laws of Virginia, 1619–1660 525 (W.W. 

Hening ed. 1823) (Act XXIV, entitled “Free Trade with the Indians,” stated that, “It 

is enacted, That every man may freely trade for guns, powder and shott: It 

derogateing nothing from our safety and adding much to our advantage . . .”) 

(emphasis in original). However, due to later hostilities with the Native Americans, 

this right was retracted. See Johnson, Firearms Law and the Second Amendment, 

supra, at 191 (noting that within a ten-year span, Plymouth law repealed a ban on 

firearms sales to natives, only to reinstate it and repeal it again). The colonists’ ability 

to sell arms to the Native Americans depended heavily on the fluctuating relationship 

between the parties; this did not diminish their general right to deal in arms. A later 

Virginia statute explicitly stated that individuals had the “liberty to sell armes and 

ammunition to any of his majesties loyall subjects inhabiting this colony . . .” 2 

Hening’s Statutes of Virginia 403 (1823). 

 Firearms commerce in America continued to flourish throughout the 1700s. 

Newspaper ads from the early and mid-eighteenth century demonstrate that 

colonists were regularly selling guns. See Clayton E. Cramer, Armed America: The 

Remarkable Story of How and Why Guns Became as American as Apple Pie 75–76 

(2006) (noting that newspaper ads for firearm sales were commonplace in the 

eighteenth century, citing issues from the Boston Gazette between 1720 and 1742, 

and issues of the Pennsylvania Gazette between 1741 and 1783). In fact, guns were 
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listed for sale along other everyday items, such as cloth, flour, stockings, and 

furniture, showing that firearm sales were common transactions, similar to 

purchasing a pound of flour. Id. at 76 (citing a sales ad in the November 17, 1741 

issue of the Boston Gazette).  

 In the years immediately preceding the American Revolution, King George III 

sought to disarm the colonies by enforcing an arms embargo. See 5 Acts of the Privy 

Council of England, Colonial Series 401 (1766–1783). Prohibiting the importation of 

arms was thought to be a necessary step in subjugating the colonists, who would be 

unable to oppose the British Army. See John Drayton, 1 Memoirs of the American 

Revolution: So Far As It Related to the States of North and South Carolina, and 

Georgia 166 (1821) (“[I]t too clearly appears a design of disarming the people of 

America, in order the more speedily to dragoon and enslave them . . .”). Colonists duly 

noted the widespread seizure of arms: “[w]e need not enumerate all the instances of 

property seized; it is enough to say that a number of Cannon, the property of a 

respectable Merchant of this town, were seized and carried off by force.” Virginia 

Gazette, Feb. 4, 1775, at 1, col. 3, reprinted in 1 American Archives 1078 (P. Force ed., 

4th ser., 1848) (emphasis added).  

 However, the colonists were confident that the embargo would not completely 

disarm the population, thanks to domestic commerce in firearms. “There are . . . 

gunsmiths enough in this Province to make one hundred thousand stands of arms in 

one year, at twenty-eight shillings sterling apiece, if they should be wanted.” 1 

American Archives 1066 (P. Force ed., 4th ser., 1848) (emphasis added). In response 
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to the embargo, the townspeople of Boston actively sought out gun sellers to arm 

themselves. Peter Oliver’s Origin & Progress of the American Rebellion: A Tory View 

116–17 (D. Adair & J.A. Schutz eds., 1961) (“The People were continually purchasing 

Muskets, Powder & Ball . . . under the Pretence that the Law of the Province obliged 

every Town & Person to be provided with each of those Articles.”). Likewise, firearms 

were routinely being sold in Philadelphia, even to the point where demand far 

outweighed supply. 10 Colonial Records of North Carolina 144–45 (J. Daniels ed., 

1890) (in a letter from Joseph Hewes to Samuel Johnston, Hewes wrote, “I find on 

enquiry that neither [arms nor ammunition] can be got here, all the Gunsmiths in 

this Province are engaged and cannot make Arms near so fast as they are wanted.”). 

 Additionally, provincial congresses encouraged “such persons . . . skilled in the 

manufacturing of fire arms and bayonets, diligently to apply themselves thereto, for 

supplying such of the inhabitants as shall be deficient.” 4 Pennsylvania Reporter, 

Mar. 6, 1775, no. 176. The provincial congresses promised to purchase as many 

firearms from these vendors as could be manufactured and delivered in a timely 

fashion. Id. Relatedly, gunpowder was actively bought and sold at this time. New 

Hampshire Gazette, Jan. 27, 1775, at 1, col. 3 (“[P]owder bears a very good Price in 

this town; the People from all parts of the country, the Fall past, having bought up 

almost all there was . . .”).  

 Similarly, the North Carolina Provincial Congress encouraged Quakers, 

Moravians, and Drunkards, all considered to be those “who conscientiously scruple 

bearing arms,” to sell their firearms to commissioners who were in charge of collecting 
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guns to arm colonists. 10 The Colonial Records of North Carolina, 1775–76 526 (J. 

Daniels ed., 1890). Of special importance was the fact that the sale would be a 

voluntary transaction, since they were under “no compulsion to be exercised to induce 

them to this duty.” Id. Correspondingly, in Pennsylvania all “well-affected Non 

Associators” (i.e. neutral British citizens) were encouraged to sell their firearms to 

the government to help arm colonial troops. 8 The Statutes at Large of Pennsylvania 

from 1682–1801 560 (W.M. Stanley Ray ed., 1902). This encouragement on behalf of 

governments evidences that individuals enjoyed a right to sell, or even refrain from 

selling, their firearms. 

 Colonists had enjoyed a nearly unrestrained right to engage in firearm sales 

since the founding of the American colonies, as illustrated by extensive historical 

evidence. While some colonies instituted bans on the sale of firearms to Native 

Americans, this prohibition was a minor exception, rather than the general rule. 

Hostile Native Americans were categorized as an unauthorized class, similar to 

criminals and the mentally insane. See Teixeira, 873 F.3d at 693 (Tallman, J., 

dissenting) (“However, this [sales ban to Native Americans] merely reiterates the 

longstanding prohibition on the sale of firearms to certain forbidden persons 

acknowledged in Heller.”). The evidence in support of the right to sell firearms vastly 

outweighs any inclination that colonists could not deal in arms. See Heller, 554 U.S. 

at 632 (“[W]e would not stake our interpretation of the Second Amendment upon a 

single law, in effect in a single city, that contradicts the overwhelming weight of other 

evidence . . . .”). 
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 As revolution loomed closer, the colonists’ sole means of defense against the 

British embargo was engaging in domestic commerce to equip themselves with 

firearms. The people relied upon local gunsmiths and firearm manufacturers to 

provide them with weapons.  However, guns were not given away for free. While the 

colonists undoubtedly had a right to acquire and purchase firearms, this right would 

have been meaningless without retailers. In essence, firearm sales were integral in 

arming the populace and combatting the evils presented by the British standing army 

and an otherwise unarmed nation. 

2) Events during the ratification of the Second Amendment, as 
well as those occurring immediately afterwards, demonstrate 
the emphasis of maintaining an armed militia, which could 
not have been accomplished without firearm sales. 

 
 By the time the Second Amendment was ratified, the Framers and the 

American people alike had enjoyed bearing arms and all associated rights for many 

years. See Heller, 554 U.S. at 593 (“By the time of the founding, the right to have 

arms had become fundamental for English subjects.”). As such, the Framers drafted 

the Second Amendment with all related rights in mind. Id. at 634–35 

(“Constitutional rights are enshrined with the scope they were understood to have 

when the people adopted them . . .”). As shown above, being able to sell firearms 

was among these rights. See supra, Sec. II.A.1. 

 During the drafting of the Constitution, many believed a bill of rights was not 

necessary. In fact, antagonists of the Bill of Rights argued that by reducing certain 

unalienable rights to words, overreaching governments would be able to circumvent 

them with clever manipulation. See The Federalist No. 84 (Alexander Hamilton) (in 
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regards to the First Amendment Hamilton posited, “[w]hat signifies a declaration, 

that ‘the liberty of the press shall be inviolably preserved?’ What is the liberty of the 

press? Who can give it any definition which would not leave the utmost latitude for 

evasion?”). Nonetheless, the Federalists enjoyed a majority at the time and 

succeeded in ratifying the Bill of Rights. Simply because the Founders failed to 

explicitly address the sale of firearms in the limited text of the amendment does not 

mean the right was not contemplated.  

 The prefatory clause to the Second Amendment, “[a] well regulated Militia, 

being necessary to the security of a free State . . .” establishes the importance of 

maintaining the militia. See Heller, 554 U.S. 598–99 (“[T]he Second Amendment’s 

prefatory clause announces the purpose for which the right was codified: to prevent 

elimination of the militia.”). This priority was not unique to the federal 

Constitution, but was also shared by the states. In the years following ratification of 

the Second Amendment, nearly every state had a similar militia statute in force, 

requiring every able-bodied man who qualified for service to be armed at his own 

expense. See, e.g., Extracts from the Journals of the Provincial Congress of South 

Carolina 121 (1776) (“each man, at his own expense to be constantly provided with 

a . . . rifle”); Thomas Jefferson, 2 The Papers of Thomas Jefferson 95 (J.P. Boyd ed., 

1950) (every private was required to equip himself “with a rifle . . . or common 

firelock and bayonet”); Acts of the Council and General Assembly of the State of New 

Jersey 235 (I. Collins ed., 1784) (“[e]very person enrolled as aforesaid, shall 

constantly keep himself furnished with a good Musket . . . [or] a good Rifle Gun”); 3 
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Pennsylvania Archives 580 (S. Hazard et al. eds., 1890) (“each private procure his 

own Musket or Rifle.”); Laws of the Government of New-Castle, Kent and Sussex 

Upon Delaware 12 (B. Franklin ed., 1763) (requiring each male “provide himself” 

with a firearm).         

 In 1792, Congress passed the Federal Militia Act, authorizing the President to 

call forth the state militias in response to invasion or the threat of imminent danger. 

The Militia Act of 1792, 2d Cong. § I. (1st Sess. 1792). The Act essentially mirrored a 

majority of the state militia statutes, requiring “every citizen, so enrolled . . . shall, 

within six months thereafter, provide himself with a good musket or firelock . . .” Id. 

Following subsequent amendments to the Militia Act, Congress debated whether the 

government should provide militia members with firearms. However, Congressional 

committee reports from 1806 clarify that the onus was still on the individual to 

provide himself with arms. See 5 American State Papers, Military Affairs, 1789-1819 

198 (1832) (each member of the militia “is put under obligations to provide himself 

with a good musket or rifle.”); see also William Cobbett, Cobbett’s America 145–46 

(J.E. Morpugo ed., 1985) (first published in Cobbett’s newspaper, Political Register, 

in 1814, he wrote, “These militia in America receive . . . no arms, from the 

government. Every man goes out in his ordinary array, and carries his own arms and 

accouterments. Ninety-nine times out of a hundred, he finds his own powder in ball.”).  

 In the late eighteenth and early nineteenth centuries, as is still the case today, 

firearms were not made by common people. See David B. Kopel, Does the Second 

Amendment Protect Firearms Commerce?, 127 Harv. L. Rev. F. 230 (2014) 
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(“[F]irearms were not like apple pies, which a typical family could make at home. 

Firearms . . . were items of commerce that were nearly impossible to produce without 

specialized equipment and skill.”). Gun manufacturing required highly sophisticated 

knowledge and technology that enabled the production of arms. As such, those who 

were obligated to obtain a gun and unable to make one for themselves would be 

subjected to mandatory fines if there were not a corresponding right to sell firearms 

to the people. See Militia Act of 1792, supra, at Sec. V (establishing a fine “not 

exceeding one year’s pay, and not less than one month’s pay” for any officer that did 

not comply with the Act’s requirements). Firearm vendors therefore provided a 

service that was necessary to equip the state militias, which were seen as a necessary 

defense against overreaching governmental tyranny. 

 Additionally, in the years immediately following ratification, Thomas 

Jefferson, one of the founding fathers of America, understood that the people had a 

right to sell arms. In a letter to French Ambassador Jean Baptiste Ternant dated May 

15, 1793, Jefferson expressed, “[o]ur citizens have always been free to make, vend, 

and export arms. It is the constant occupation and livelihood of some of them.” 

Thomas Jefferson, 3 Writings 558 (H.A. Washington ed., 1853) (emphasis added). 

 Moreover, nineteenth century courts that were asked to interpret the Second 

Amendment determined that the Constitution protected a right to acquire and 

purchase firearms. See Andrews, 50 Tenn. at 178 (“The right to keep arms, 

necessarily involves the right to purchase them . . . and to purchase and provide 

ammunition suitable for such arms . . .”); S. Judiciary Sub. Comm. on the 
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Constitution, 97th Cong., Rep. on the Right to Keep and Bear Arms 8 (Comm. Print 

1982) (“When in 1837, Georgia totally banned the sale of pistols . . . and other 

weapons, the Georgia Supreme Court in Nunn v. State held the statute 

unconstitutional under the Second Amendment to the federal Constitution.”) 

(emphasis added). However, the right to purchase firearms would be wholly 

undermined if there were not a corresponding right to sell on behalf of firearm 

dealers. See Josh Blackman, The 1st Amendment, 2nd Amendment, and 3D Printed 

Guns, 81 Tenn. L. Rev. 479, 491 (2014) (“Protecting the right to buy, but banning the 

right to sell, would make a transaction impossible . . . . Thus, any right to acquire 

firearms would have to consider both the buyer and the seller—it takes two to 

tango.”).  

 The text of the Second Amendment, relevant commentary on the subject, 

militia laws requiring firearm ownership, and the difficulty of manufacturing one’s 

own gun all demonstrate that the sale of firearms is protected conduct. Therefore, 

this Court should affirm the Fourteenth Circuit’s decision. 

 
B. Firearm Sellers Provide Constitutionally Protected Goods Incident 

to Exercising Second Amendment Rights, and Should Receive 
Protections Analogous to Booksellers, Artists, and Newspaper 
Publishers Under the First Amendment.   

 
 Firearm sellers should be afforded protection under the Second Amendment as 

retailers of constitutionally protected goods. Both Heller and McDonald suggest that 

under appropriate circumstances, First Amendment doctrines are proper analogues 

when deciding Second Amendment issues. See Heller, 554 U.S. at 595; 634–35; 

McDonald, 561 U.S. at 782.  
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 This Court, along with several circuit courts of appeal, has determined that 

when goods receive First Amendment protections, the sale of those goods is protected 

conduct. See Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 804 (2011) (holding that a 

statute banning the sale of violent video games to minors, protected under the First 

Amendment, was unconstitutional); Va. State Bd. of Pharmacy v. Va. Citizens 

Consumer Council, Inc., 425 U.S. 748, 761 (1976) (“Speech likewise is protected even 

though it is carried in a form that is ‘sold’ for profit.”); Smith v. California, 361 U.S. 

147, 150 (1959) (“[T]he free publication and dissemination of books and other forms 

of printed word furnish very familiar application of these constitutionally protected 

freedoms. It is of course no matter that the dissemination takes place under 

commercial auspices.”); White v. City of Sparks, 500 F.3d 953, 957 (9th Cir. 2007) 

(holding that an “artist’s sale of his original paintings is entitled to First Amendment 

protection.”); Am. Civil Liberties Union of Nev. v. City of Las Vegas, 333 F.3d 1092, 

1107 (9th Cir. 2003) (“Our cases show that ‘[t]he sale of merchandise which carries or 

constitutes a political, religious, philosophical or ideological message falls under the 

protection of the First Amendment.’”); Ayres v. City of Chicago, 125 F.3d 1010, 1014 

(7th Cir. 1997) (finding that political t-shirts were protected under the First 

Amendment, and that “they do not lose their protection by being sold rather than 

given away.”); ISKCON of Potomac, Inc. v. Kennedy, 61 F.3d 949, 954 (2d Cir. 1995) 

(holding the sale of audio tapes that expressed a religious group’s beliefs was 

protected under the First Amendment); Muhammad Temple of Islam-Shreveport v. 

City of Shreveport, 387 F. Supp. 1129 (W.D. La. 1979), aff’d by 517 F.2d 922 (5th Cir. 
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1975) (holding that the municipal government could not restrict a religious group’s 

right to sell newspapers). 

 Similar to sellers of books, art, political t-shirts, and newspapers, Maxson and 

the Brotherhood would be engaged in selling a constitutionally protected good. 

Accordingly, since firearm possession is guaranteed under the Second Amendment, 

the sale of firearms should receive the same constitutional protection, equivalent to 

the First Amendment. “The sale of protected materials is also protected.” Bery v. City 

of New York, 97 F.3d 689, 695–96 (2d Cir. 1996) (citing Lakewood v. Plain Dealer Pub. 

Co., 486 U.S. 750, 756 n.5 (1988)). Additionally, the Ninth Circuit has previously 

determined that a ban on the sale of ammunition fell within the scope of the Second 

Amendment. See Jackson, 746 F.3d at 968 (“[W]e conclude that prohibitions on the 

sale of ammunition do not fall outside ‘the historical understanding of the scope of 

the [Second Amendment] right.’”) (second alteration in original). If the sale of 

ammunition is protected under the Second Amendment, surely the sale of firearms 

must receive equal, if not greater, protections. 

 The Ninth Circuit, along with one unpublished Fourth Circuit opinion, heard 

and rejected this argument. See Teixeira, 873 F.3d at 688 (9th Cir. 2017) (“But 

[appellant] sells guns instead of books, and the act of selling firearms is not part or 

parcel of the right to “keep and bear arms.”); United States v. Chafin, 423 Fed. App’x 

342, 344 (4th Cir. 2011). Those courts missed the mark. In each decision, the court 

drew upon ill-fitting constitutional comparisons, instead of utilizing established First 

Amendment doctrine, as suggested by Heller and McDonald. 
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 In Chafin, the court likened the relationship between the right to possess and 

the right to sell firearms to that of obscene materials. 423 Fed. App’x at 344. However, 

possession of obscene materials is not afforded constitutional protection. See Paris 

Adult Theatre I v. Slaton, 413 U.S. 49, 66 (1973). As such, there is no constitutional 

right to sell obscene materials. See id. at 69 (“obscene material has no protection 

under the First Amendment . . . [and] that commerce in obscene material is 

unprotected by any constitutional doctrine of privacy.”) (internal citation omitted). 

Unlike obscene materials, the possession of firearms is an enumerated right afforded 

under the Second Amendment. U.S. Const. amend II; Heller, 554 U.S. at 619.  

 In Teixeira, the court compared firearm sellers to medical professionals 

providing contraceptives or abortions under the Fourteenth Amendment. 873 F.3d at 

689. However, this comparison also falls short. Similar to possession of obscene 

materials, access to contraceptives and abortions is not an enumerated right 

guaranteed by the Constitution, but rather falls under the penumbra of substantive 

due process of the Fourteenth Amendment. See Griswold v. Connecticut, 381 U.S. 

479, 485–86 (1965); Roe v. Wade, 410 U.S. 113, 153–54 (1973). While contraceptives 

and abortions are indeed afforded constitutional protections, they are not enumerated 

rights, unlike free speech, freedom of religion, freedom of the press, and possession of 

firearms.  

 The more appropriate comparison would be to the right to sell goods explicitly 

protected under the First Amendment, enjoyed by the likes of booksellers, artists, 

and newspaper publishers. See Ezell, 651 F.3d at 706 (“Both Heller and McDonald 
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suggest that First Amendment analogues are more appropriate, and on the strength 

of that suggestion, we and other circuits have already begun to adapt First 

Amendment doctrine to the Second Amendment context.”) (internal citation omitted). 

Since firearms are unambiguously protected goods, their sale should be afforded 

protection as well. See Bery, 97 F.3d at 695–96 (“The sale of protected materials is 

also protected.”). 

 Currently, gun sellers located in different states receive disparate treatment 

under the law depending on the jurisdiction in which they reside. In the Fourth and 

Ninth Circuits, the sale of firearms is not considered protected conduct. See Chafin, 

423 Fed. App’x at 344; Teixeira, 873 F.3d at 688. Conversely, in the decision below, 

the Fourteenth Circuit correctly determined that gun sales are protected under the 

Second Amendment. See Bhd. of Steel, Inc., No. 18-0013-1, slip op. (2018); (R. at 14.) 

Two parties with identical cases could have opposite outcomes depending on their 

geographic location. Accordingly, this Court should affirm the Fourteenth Circuit’s 

decision, and cure the disagreement among the circuits.  
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CONCLUSION 

 
 Therefore, Respondents respectfully urge this Court to affirm the Fourteenth 

Circuit’s decision and find that (1) Second Amendment claims are subject to 

heightened scrutiny where means-end scrutiny is appropriate; and (2) the Second 

Amendment secures an independent right to sell firearms.  

 

Respectfully submitted, 

Team 65 
Attorneys for Respondents 
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APPENDIX 1 

Mojave County Statutes 17.54.130–31 

17.54.130 - Conditional uses.  

Certain uses, referred to in this title as conditional uses, are hereby declared 

to possess characteristics which require special review and appraisal in each 

instance, in order to determine whether or not the use:  

A.  Is required by the public need;  
B.  Will be properly related to other land uses and transportation and 

service facilities in the vicinity;  
C.  If permitted, will under all the circumstances and conditions of the 

particular case, materially affect adversely the health or safety of 
persons residing or working in the vicinity, or be materially detrimental 
to the public welfare or injurious to property or improvements in the 
neighborhood; and  

D.  Will be contrary to the specific intent clauses or performance standards 
established for the district, in which it is to be located.  

 

A use in any district which is listed, explicitly or by reference, as a conditional 

use in the district’s regulations, shall be approved or disapproved as to zoning only 

upon filing an application in proper form and in accordance with the procedure 

governing such uses set forth hereinafter.  

17.54.131 - Conditional uses—Firearms sales.  

In addition to the findings required of the board of zoning adjustments under 

Sections 17.54.130 and 17.54.140, no conditional use permit for firearms sales shall 

issue unless the following additional findings are made by the board of zoning 

adjustments based on sufficient evidence:  

A.  That the district in which the proposed sales activity is to occur is 
appropriate;  
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B.  That the subject premises is not within five hundred (800) feet of any of 
the following: Residentially zoned district; elementary, middle or high 
school; pre-school 20 or day care center; other firearms sales business; 
religious center; or liquor stores or establishments in which liquor is 
served;  

C.  That the applicant possesses, in current form, all of the firearms dealer 
licenses required by federal and state law;  

D.  That the applicant has been informed that, in addition to a conditional 
use permit, applicant is required to obtain a firearms dealer license 
issued by the County of Mojave before sale activity can commence, and 
that information regarding how such license may be obtained has been 
provided to the applicant;  

E.  That the subject premises is in full compliance with the requirements of 
the applicable building codes, fire codes and other technical codes and 
regulations which govern the use, occupancy, maintenance, construction 
or design of the building or structure;  

F.  That the applicant has provided sufficient detail regarding the intended 
compliance with the Penal Code requirements for safe storage of 
firearms and ammunition to be kept at the subject place of business and 
building security.  

 

Mojave County Statutes 17.54.140–41 

17.54.140 - Conditional uses—Action.  

The board of zoning adjustments shall receive, hear and decide applications for 

a conditional use permit and after the conclusion of the hearing may authorize 

approval as to zoning of the proposed use if the evidence contained in or 

accompanying the application or presented at the hearing is deemed sufficient to 

establish that, under all circumstances and conditions of the particular case, the use 

is properly located in all respects as specified in Section 17.54.130, and otherwise the 

board of zoning adjustments shall disapprove the same. In each case, notice of the 

hearing shall be given.  

Where for any reason a board of zoning adjustments is unable to take an action 

on an application, the planning director has the power to transfer the application to 
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the planning commission, who shall then receive, hear, and decide such applications 

as specified in Section 17.54.130. 

17.54.141 - Conditional uses—Action—Firearms sales.  

In order for a conditional use permit for firearms sales to become effective and 

remain operable and in full force, the following are required of the applicant:  

A.  A final inspection from appropriate building officials demonstrating 
code compliance;  

B.  Within thirty (30) days of obtaining a conditional use permit, and prior 
to any sales activity, a firearms dealer license shall be secured from the 
appropriate county agency;  

C.  The county-issued firearms dealer’s license be maintained in good 
standing;  

D.  The maintenance of accurate and detailed firearms and ammunition 
transaction records;  

E.  Transaction records shall be available for inspection.  
E.[sic] Compliance with all other state and federal statutory requirements for 

the sale of firearms and ammunition and reporting of firearms 
transactions. 

 
 


